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APPELLANTS’ STATEMENT OF 
QUESTIONS PRESENTED. 

1. Can a defendant be guilty of operating a lottery in 
violation of the Laws of the District of Columbia when the 
evidence does not show him to have ever been within the 
District of Columbia and fails to show that he ever had any 
contact with anything that came from the District of 
Columbia. 

2. 'Whether the defendants were entitled to a Bill of 
Particulars giving them specific dates as to the offense 
charged instead of the general allegation that they occurred 
during a three year period. 

3. When a witness produces records before a Congres¬ 
sional Committee by order of a subpoena, can those records 
later be offered in evidence in a criminal proceeding involv¬ 
ing perjury when a Federal Statute prohibits the use of 
such evidence. 
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IN THE 


United States Court of Appeals 

Fob the District of Columbia Circuit, 


Nos. 11,358-11,359 


JAMES E. LOWRY, 
and 

ROBERT G. KIRBY, Appellants , 
vs. 

UNITED STATES OF AMERICA, Appellee . 


Appeal from the United States District Court 
from the District of Columbia. 


BRIEF FOR APPELLANTS. 


JURISDICTIONAL STATEMENT. 

These defendants appeal from a conviction on one count 
of a two count indictment. These defendants, along with 
fourteen others, were charged in the first count in violation 
of Title 22, Section 1501 of the District of Columbia Code, 
operating a lottery and in the second count with the viola¬ 
tion of Title 18, Section 371 of the United States Code, 
conspiracy. These defendants were acquitted of conspiracy 
but each convicted with operating a lottery which was count 
one. 

Jurisdiction is conferred on the District Court by the 
provisions of Section 306, Title 11, District of Columbia 
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Code (1940 Ed.) and on this Court by Section 1291, Title 
28, United States Code. 

STATEMENT OF THE CASE. 

These appellants were indicted in a two count indict¬ 
ment ; the first count charging them with operating a lottery, 
and the second charging them with a conspiracy with four¬ 
teen others to violate the lottery statute. These appellants 
were acquitted on the second count and this Appeal is 
directed toward their conviction on count one. Count one 
which charges these appellants with operating a lottery 
stated that the offense occurred from about October 22, 
1948 to October 22, 1951. A motion for a bill of particulars 
was made and argument had thereupon but the Court 
refused to order the Government to advise the appellants 
as to the specific dates when the offense or offenses occurred. 

The Government produced evidence starting with the 
year 1932 to show that a conspiracy has existed from that 
time until the return of the indictment, October 21, 1951 
to violate the lottery laws of the District of Columbia. 
Witnesses testified that numbers play was picked up in 
Maryland, the District of Columbia and Virginia and taken 
to various offices located in Virginia and Maryland where 
they were processed. 

The appellant, Kirby, was mentioned by four of the 
twenty-two witnesses produced by the Government. The 
first witness, Dorothy Ridgely, testified that on November 
1st, 194S she had seen Kirby at the Arcade at North Beach, 
Maryland and that the only thing she saw him do was to 
bring work in and set it on the table (App. 235). The wit¬ 
ness said that by work she meant numbers and that she and 
some other girls were working upstairs over the Arcade. 
Mrs. Ridgely further testified that she had seen Kirby one 
other place and that was at the Richardson home on Central 
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Avenue, Seat Pleasant, Maryland. She testified that she 
worked processing numbers with other girls in the base¬ 
ment of the Richardson home. That she had seen Kirby a 
few times at the Richardson home but never down stairs 
and that she had never seen him have anything to do with 
the numbers business (App. 238). 

The second witness, Helen L. Brown, testified that she 
worked in the numbers business at the Richardson home 
and that occasionally Robert Kirby brought numbers slips 
to the Richardson home (App. 276). She stated that the 
slips were in a brown paper bag and were left upstairs. 
She testified that all the work done on the numbers slips 
was done in the basement. She testified that on one occasion 
she had seen Kirby at the Arcade at North Beach, Maryland. 
She stated that she was working upstairs over the Arcade 
with other girls checking numbers slips and that on that 
one occasion she remembered it was cold weather and Kirby 
had come upstairs to get warm. (App. 282.) 

The third witness, Mary Creef, testified that she had done 
numbers work at the Richardson home and that she had 
seen Kirby bring a bag of numbers slips to the upstairs 
part of the Richardson home but had never seen him in 
the basement where the procesing work was done. (App. 
312). She stated that she had seen Kirby at the Richardson 
home once or twice and usually he was merely sitting up¬ 
stairs. 

The fourth witness, Elsie M. Sollers, testified that she 
had worked in the numbers business both at the Richard¬ 
son home and at the Arcade at North Beach, Maryland and 
that she had seen Mr. Kirby a few times bring a bag con¬ 
taining numbers slips into the Arcade (App. 356) and that 
a few times Kirby had brought a bag containing numbers 
slips to the upstairs of the Richardson home (App. 358). 

One witness testified that Lowry had picked up numbers 
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in the District of Columbia. 

There was no witness at the trial who testified to having 
seen Kirby at any place in the District of Columbia or 
Virginia and as to Maryland, he was only seen at the 
Richardson home and at the Arcade at North Beach, Mary¬ 
land. 


STATEMENT OF POINTS. 

1. The Court Erred in not entering a Judgment of 
acquittal notwithstanding the verdict of guilty on the first 
count against the appellants. 

2. The Court erred in failing to grant the motion of these 
appellants for a bill of particulars giving the specific dates 
and times of their alleged illegal acts. 

3. The Court erred in admitting the Nelson records and 
thereby prejudiced these appellants. 

SUMMARY OF ARGUMENT. 

The four witnesses who testified against the appellant 
Kirby do not anywhere in their testimony show that Kirby 
was ever in the District of Columbia and that any connec¬ 
tion he might have had with the so called operation of the 
numbers game at the Richardson home in Seat Pleasant, 
Maryland or at the Arcade at North Beach, Maryland was 
concerned with a violation of the lottery laws of the Dis¬ 
trict of Columbia. These witnesses did state that the work 
they handled came from Virginia, the District of Columbia 
and the State of Maryland but they did not testify that 
they ever saw what was in any bag that Kirby delivered 
or that they knew there was work in the bag brought in by 
Kirby that came from the District of Columbia. Practically 
all of the evidence adduced at the trial concerning Kirby 
would not have been admissible had he only been charged 
with operating a lottery in the District of Columbia but 
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was only admissable because the second count charged a 
conspiracy. Kirby was found not guilty by the Jury as to 
the second count, and we believe that the verdict of the 
Jury as to the first count when there was no evidence 
whatsoever of any action on Kirby’s part within the Dis¬ 
trict of Columbia, that verdict should have been set aside 
and a finding of not guilty entered. 

Both of these appellants were definitely prejudiced in 
the preparation of their defense by not being informed as 
to the dates and times when they were alleged to have 
violated the lottery laws of the District of Columbia. 

These appellants were again definitely prejudiced by the 
admission of the Nelson records. 

ARGUMENT. 

1. The Court Erred in not Entering a Judgment of 
Acquittal notwithstanding the Verdict of Guilty on the 
First Count against the Appellants. 

The witness Dorothy Ridgely testified that she had seen 
the appellant Kirby at the Arcade at North Beach, Mary¬ 
land where she was working in the numbers business. She 
said that she saw him there on November 1st, 194S and that 
the only thing she saw him do was to bring work in and 
set it on the table. (App. 235.) She further testified that 
she had seen Kirbv at the Richardson home at Central 
Avenue, Seat Pleasant, Maryland a few times but never 
down stairs where she did her work in connection with the 
numbers business. (App. 238.) 

The witness Helen L. Brown stated that occasionally 
Kirby brought numbers slips in a brown paper bag to the 
Richardson home and left it up stairs. She stated that all 
of the work done on the numbers slips was done in the 
basement. She further testified that on one occasion she 
had seen Kirby at the Arcade at North Beach, Maryland 
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^here she was working up stairs checking numbers slips 
and that on that one occasion she remembered it was cold 
weather and Kirby had come up stairs to get warm. (App. 
282.) 

The witness Mary Creef testified that she had worked on 
numbers slips in the Richardson basement and that she had 
seen Kirby bring a bag of numbers slips to the up-stairs part 
of the Richardson home but had never seen him in the base¬ 
ment where the processing work was done. (App. 312). She 
stated that she had seen Kirby at the Richardson home once 
or twice and usually he was merely sitting up-stairs. 

The witness Elsie M. Sollers testified that she had worked 
in the numbers business at the Richardson home and at the 
Arcade at North Beach, Maryland, and that she had seen 
Mr. Kirby a few times bring a bag containing numbers slips 
to the Arcade, (App. 356) and that a few times Kirby had 
brought a bag containing numbers slips to the up stairs of 
the Richardson home. (App. 358.) 

Of the four witnesses that testified concerning Kirby not 
one ever placed him in the District of Columbia doing any¬ 
thing and not one of them ever stated that the bag that 
Kirby left on a few occasions at the two places mentioned 
contained numbers slips from the District of Columbia. It 
is very clear that if Kirby had been tried only on count one 
charging him with operating a lottery within the District 
of Columbia in violation of the lottery laws of the District 
of Columbia none of the evidence of these four witnesses 
would have been admissible against him and was only 
admissible for the Jury to consider because count two 
charged him with conspiracy to violate the lottery laws of 
the District of Columbia. The Jury, by its verdict, stated 
he did not conspire to violate the said laws of the District 
of Columbia. Whether Kirby violated any laws in the 
state of Virginia or Maryland has nothing to do with the 
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charge in count one and when the Government failed to 
show that Kirby had ever committed anv act in the District 
of Columbia and that he had not when in the state of 
Maryland, handled or been connected with anything that 
came from the District of Columbia, the Court should have 
entered a finding of not guilty notwithstanding the verdict 
of the Jury. 

Counsel for other defendants involved in this case have 
filed voluminous Briefs and have thoroughly covered the 
law applicable to this situation and we, therefore, feel that 
we need not repeat those citations here. 

2. The Court Erred in Failing to Grant the Motion of 
these Appellants for a Bill of Particulars Giving the Specific 
Dates and Times of Their Alleged Illegal Acts. 

These appellants, when indicted, were called upon to de¬ 
fend, in regard to the first count, each and every day for 
a three year period because the Court refused to grant their 
motion for a bill of particulars concerning the specific dates 
and times of any violation of the lottery laws of the District 
of Columbia. This greatly handicapped the appellants to 
properly prepare for trial and took away their protection 
guaranteed by the Sixth Amendment to the Constitution, 
“to be informed of the nature and cause of the accusation”. 
Hughes v. U. S 114 F (2d) 285. 

3. The Court Erred in Admitting the Nelson Records and 
Thereby Prejudiced these Appellants. 

The Government introduced approximately eighty docu¬ 
ments concerning business matters of the defendant Nelson. 
These exhibits were objected to by all of the defendants 
including these two appellants but the Court admitted them. 
The Brief filed on behalf of Charles E. Nelson whose case 
has been consolidated with this case for the purpose of 
appeal, deals at great length with the admissibility of these 
exhibits and these appellants adopt by reference those argu- 
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ments in support of that point and will endeavor here only 
to show how the admission of those exhibits if done wrong¬ 
fully, as we are sure they were, prejudiced the rights of 
these appellants. We maintain on the basis of McDonald 
v. U. S. f 335 U. S. 451, if it be error to admit these records, 
it clearly was prejudicial to these appellants. 

CONCLUSION. 

The premises considered, it is sincerely urged to the 
Court that the judgment in this cause should be reversed. 

Respectfully submitted, 

CHARLES E. FORD, 

H. CLIFFORD ALLDER, 
Attorneys for Appellants. 







